
1. INTRODUCTION

In accordance with paragraph 2 of Article 5 of the Treaty for the Establishment of the East African Community, Partner States undertake to establish among themselves and in accordance with the provisions of the Treaty, a Customs Union, a Common Market, a Monetary Union and ultimately a Political Federation in order to strengthen and regulate the industrial, commercial, infrastructural, cultural, social, political and other relations of the Partner States to the end that there shall be accelerated, harmonious and balanced development and sustained expansion of economic activities, the benefit of which shall be equitably shared.

On 30th November 2013, Partner States concluded the Protocol on the Establishment of the East African Community Monetary Union. Articles 21 and 23 of the Protocol empowers the Summit, on the recommendation of the Council, to establish the following institutions to support the Monetary Union: 

i. Institutions responsible for financial services; 
ii. Institution responsible for surveillance, compliance and enforcement; 
iii. Institution responsible for statistics; 
iv. Any other institution necessary for the proper functioning of the Monetary Union; and
v. The East African Monetary Institute.
In accordance with Article 14 (3) (b) of the Treaty, the Council submitted to the Assembly, the East African Community Surveillance, Compliance and Enforcement Commission Bill, 2022. The main objective of the Bill is to establish the East African Community Surveillance, Compliance and Enforcement Commission. The Bill was read for the First Time on 1st March, 2022 and referred to the Committee on Legal, Rules and Privileges for consideration.
2. METHODOLOGY 

In undertaking this Activity, the Committee adopted the following methodology:

i. Conducted interactive meeting with the EAC Secretariat;

ii. Conducted public hearings in all the EAC Partner States;

iii. Reviewed the existing legal instruments including the Treaty, Protocols and laws of the Community.
3. ENGAGEMENT WITH KEY STAKEHOLDERS 
The Committee used the interactive meeting with the EAC Secretariat and the public hearings to engage with key stockholders representing government ministries and institutions which are responsible for the implementation of this Bill as well as interested private sector organisations. The Committee received and considered all observations and comments received from stakeholders and consequently prepared the proposed schedule of amendments attached to this report as Annex 1. The list of stakeholders is also attached as Annex 2.

4. OBSERVATIONS OF THE COMMITTEE 

4.1 THE EAC SURVEILLANCE, COMPLIANCE AND ENFORCEMENT COMMISSION BILL, 2022

The object of this Bill is to provide for the establishment of the East African Community Surveillance, Compliance and Enforcement Commission pursuant to Article 21(b) of the Protocol; to provide for the functions, powers and governance structure for the Commission; and to provide for related matters. The Bill is divided into seven parts with a total of 30 Clauses. The parts of the Bill are:
i. Part I

Preliminary Provisions;
ii. Part II

The East African Community Surveillance, Compliance and 
Enforcement Commission;

iii. Part III
Governance of the Commission; 

iv. Part IV
Macroeconomic Policy Surveillance; 

v. Part V

Compliance and Enforcement; 

vi. Part VI
Financial Provisions; and
vii. Part VII
Miscellaneous Provisions.
4.2 THE IMPORTANCE AND THE URGENCY OF THE SURVEILLANCE, COMPLIANCE AND ENFORCEMENT COMMISSION
The importance and urgency of establishing the Surveillance, Compliance and Enforcement Commission are provided by paragraphs 1, 2 and 5 of Article 5 of the Protocol. Paragraph 1 states that for the purpose of realizing the Monetary Union, the Partner States shall: 

(a) Fully implement the Protocol Establishing the East African Community Customs Union and the Protocol Establishing the East African Community Common Market;
(b) Harmonise and coordinate their fiscal policies;
(c) Harmonise and coordinate their monetary and exchange rate policies; 
(d) Adopt common principles and rules for payments and settlements; 
(e) Harmonise their payments and settlement systems; 
(f) Harmonise their policies and laws relating to the production, analysis and dissemination of statistical information; 
(g) Introduce bands and gradually fix their bilateral exchange rates to facilitate the conversion of the currencies of the Partner States to the East African currency unit; and 
(h) Integrate their financial systems and adopt common principles and rules for the regulation and supervision of the financial system. 
Likewise, Article 5 (2) provides that for the purpose of realizing the Monetary Union, each Partner State shall: 
(a) Phase out any outstanding national central bank lending to its Government and public entities; and 
(b) Attain the macroeconomic convergence criteria specified in Article 6 (2) and maintain the criteria for at least three consecutive years.
The two paragraphs quoted above sets the Pre-Requisites for the establishment of the EAC Monetary Union. In order to ensure that the requirements provided by the two paragraphs mentioned above are attained, Article 5 (5) of the Protocol empowers the Commission to make recommendations to the Council on whether a Partner State meet the requirements to join the Monetary Union. Specifically, paragraph 5 of Article 5 of the Protocol provides that:

The Council shall, on the recommendation of the institution responsible for surveillance, compliance and enforcement to be established in accordance with Article 21, determine whether a Partner State meets the requirements to join the Monetary Union provided under paragraphs 1 and 2.
It is obvious that this Commission is a critical institution in determining the establishment of the Monetary Union. According to the Road Map adopted by the Council for the Establishment of the EAC Monetary Union this Commission was supposed to be established by 2018. The establishment of the Commission in 2018 intended to facilitate the establishment of the Monetary Union by 2024. 
4.3 FUNCTIONS OF THE SURVEILLANCE, COMPLIANCE AND ENFORCEMENT COMMISSION
Article 5 (5) of the Protocol empowers the Commission to make recommendations to the Council on the attainment of the Pre-Requisites for the Monetary Union as provided by Article 5 (1) and (2) of the Protocol. Article 5 (5) provide as follows:
The Council shall, on the recommendation of the institution responsible for surveillance, compliance and enforcement to be established in accordance with Article 21, determine whether a Partner State meets the requirements of paragraph 1 and 2.

However, the Committee observed that the functions of the Commission provided by the Bill put more emphasis on the Macroeconomic Convergence Criteria provided under Article 5 (2) leaving out the pre-requisites provided by Article 5 (1). We are expecting that the Council will consider this observation and take the necessary actions in future. 
4.4 BENEFITS OF THE MONETARY UNION 

There are a number of benefits for an economic region to establish a monetary union. Some of the benefits of Monetary Union for the EAC are:

i. Reduced transaction costs leading to increased trade and deeper financial integration;

ii. Elimination of intra-union exchange rate risk in trade and investments;

iii. Promotion of the EAC Single Market;

iv. Establishment and use of a common currency; and

v. Common monetary policy throughout the EAC. 
4.5 FINANCING OF THE COMMISSION 
The Committee observed that the Commission will be financed by the current system of financing the EAC in accordance with Article 132 of the Treaty. The current system of financing the Organs and Institutions of the Community as provided for by Article 132 of the Treaty is not sustainable, therefore an alternative financing mechanism is urgently needed for the sustainable financing the activities of the Community including establishment of new institutions. The Committee noted with concern the delay by the Council to conclude the Alternative Financing Mechanism as it was directed by the Summit.
4.6 ENFORCEMENT OF THE SANCTIONS PROPOSED BY THE BILL 

Clause 22 (2) of the Bill empowers the Summit, on recommendations of the Council, to impose sanctions on a Partner State for failure to take corrective measures directed by the Council. The Committee recalled that Article 143 of the Treaty empowers the Council to propose sanctions to the Summit when a Partner State defaults to meet its financial and other obligations under the Treaty. The Committee also noted that the EAC Secretariat submitted to Partner States for comments the proposed schedule of sanction and procedure for investigation of breaches to the Treaty. The matter is a distinct item on the Agenda of the 43rd Meeting of the Council. It is the expectation of stakeholders that the 43rd Meeting of the Council will consider and adopt the proposed framework on Investigation of Breaches, Amendments to the Rules of Procedure of the Policy Organs and Schedule of Sanctions. 
4.7 QUORUM AND DECISION MAKING OF THE COMMISSION 
The Bill provides that the quorum for meetings of the Commission shall be all Members of the Board. It also require that the decision of the Board of the Commission shall be by consensus. Many stakeholders were of the view that the requirements for quorum and consensus will delay the functions of the Commission and the establishment of the Monetary Union. The Committee noted that requirement of all Members to form a quorum and consensus in decision making is a requirement of the Treaty, therefore deviating from the current provision will require amendment of the Treaty. 
4.8 TENURE OF THE EXECUTIVE SECRETARY OF THE COMMISSION 
The Committee noted that the tenure of service for the Executive Secretary of the Commission, like for all Heads of EAC Institutions is limited to 5 years without the possibility of renewal. The Committee received concerns from stakeholders that the 5 years tenure is too short for the heads of institution to provide their fully and committed services to the Community. The Council is requested to consider this matter taking into account the need to have stable institutions of the Community. 
5. RECOMMENDATIONS OF THE COMMITTEE 

After considering the importance and the urgency of establishing the East African Community Surveillance, Compliance and Enforcement Commission, the Committee makes the following recommendations to the Assembly to:

i. debate and pass the Bill with the proposed amendments prepared by the Committee;

ii. urge the Council to consider all the observations made by the Committee on this report and address them through an amendment;
iii. urge the Council to re-consider the tenure of service of all heads of institution of the EAC;

iv. urge the Council to urgently finalize the Alternative Financing Mechanism of the Community as it was directed by the Summit; 
v. urge the Council to finalize the adoption of sanction regime of the EAC; and
vi. urge the Council to fast-track the operationalization of all institutions intended to support the Monetary Union as provided for by Articles 21 and 23 of the Protocol.
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