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IN THE EAST AFRICAN COURT OF JUSTICE
AT ARVSHA
FIRST INSTANCE DIVISION

[Corarm: Monica K. Mugengt, DI bsaae Lonaola, DR Fawsin Nicalyayo, J;

Feikrind A Juide T8 Acdace Ngiye,

REFERENCE No. vy of 2014

HON. MARGARET ZZIWA e APPLICANT

VERSUS

SECRETARY GENERAL,
EAST AIFRICAN COMMUNTITY s
RESPONDENT
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JUDGMENT O THE COURT

INTRODUCTTON

This Amended Reference seeks to challenge the removal of the

Applicant, D, Margaret N. Zziwa. from the Office of Speaker of the

Fast Africa Legislative Assembly (hereinafter interchangeably referred
to as ‘FALA  or ‘the Assembly’) on the premise that the procedure
adopted by the Assembly flouted provisions of the Treaty for the
Establishment of the East African Community (hereinafter referred to

as the “Treaty”), as well as rules of natural justice,

The Reference is inter alia premised on Articles ¢{d), 7(2), 8(1)(c), 44,
53(3) and 56 of the Treaty, as well as Rule 24 of the Fast African Court
of Justice Rules of Procedure.

It is instituted against the Secretary General of the East African

Community (EAC), who is sued in a representative capacity on behatf

of the EALA, as provided under Article 4(3) of the Treaty.

. At the hearing thercof, the Applicant was represented by Mssis. Jet

Tumwebaze and Justin Semuyaba, while Mr. Stephen Agaba appeared

for the Respondent.

B. FACTUAL BACKGROUND

5.

In June 2012, the Applicant was elected tite Speaker of EALA but a few
vears later the idea of her removal from that office was apparently
mooted by some Members of the House.  On 20" March zo14,
possibly to pre-empt such a move, Mbidde Foundation Lid filed

Reference No. 3 of 2014 (Mbidde Foundation Ltd vs. The
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Secretary General_of e Easi African Community _and The

3P

Artorney General of Ug a), contestl ¢ procedure prescribed

for the removal of the Speaker of BALA for allegedly violating
designated Treaty provisions. The same applicant did also file an

application for interim orders pcndin;; the determination of the

6. On 26" March 2014, a Notice of intention to move a Motion for the
removal of the Applicant from the Office of Speaker of EALA was
formally lodged with the Clerk to the Assemibly, duly signed by a

minimum of four (4) members from each country of the EAC as

follows: .
1. Burundi Al g members
2. Kenya 5 members
3. Rwanda All gy members
4. Tanzania 4 members
5. Uganda 5 members

The Clerk forwarded the said Notice to the House on 27" March 2014.

‘-_-J

On the same day, the Clerk received a Motion detailing the grounds
for the removal of the Applicant. The Motion for the Speaker's
removal was subsequently piaced on the Assembly’s Order Paper and

brought to the Applicant’s attention on 21" March 2014.

8. On " April 2014, the Motion was presented to the Assembly Plenary
but, betore it could be referred to the Committee on Legal, Rules and

Privileges, Hon. Mukasa Mbidde raised a point of order invoking the
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9.

16

Assembiv's sub judice Rule. given the pending determination of
Reference No. 3 of 2014 Dy this Conrt, Following the ensuing

debate, the Applicant ruled that the House could not proceed with

the Motion and adjourned the House sine die.

the FAC) in this Court challenging her

The Secretary General of
(then) intended removal for allegedly violating Treaty provistons that
ouarantee her right to a fair hearing. The Applicant did also file

Application No. o of 2014, in which she sought interim orders

restraining the FALA from investigating or removing her from office
pending the determination of the above Reference. This Application

was subsequently consolidated with an earlier Application No. 5 of

2014 and the consolidated Application was dismissed by this Court.

.On 29" May 2014, prior to any further deliberation thereof, three (3)

Members of the Assembly from the United Republic of Tanzania
withdrew their signatures from the Motion for the removal of the
Speaker and, on 2™ June 2014, another signature was withdrawn from
the same Motion by a Member from the Republic of Kenya. Against
that background, on 4™ June 2014 when the matter of her censure
arose in the re-called Assembly, the Applicant ruled that the Motion
had lapsed given that it lacked the four requisite signatures from the
United Republic of Tanzania. In the same vein, on 15" August 2014,

this Court did register the withdrawal of Consolidated Reference 3

& 5 0f 2014 by consent of the parties.

! Rute 43(2) of the Assembly’s Rules of Procedure prohibits reference to any matter that is sub judice.
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1. Whereas the foregoing chronology of evenis would seemingly have
rendered closure to the Applicant’s removal  proceedings, fresh
actions were initiated in respect thercof in November zo14. On 26"
November 2on1, 32 Members of EALA convened in the designated
Assembly Chambers in Nairobi; summoned the Clerk to ‘preside over
the Assembly’; allegedly locked the Applicant iix her office; elected a
temporary’ Speaker to preside over the Motion for the Speaker’s
removal; referred the said Motion to the Assembly's Committee on
Legal, Rules and Privileges for investigation, and suspended the

Applicant from the Otfice of Speaker of the Assembly.

12. The Applicant contested the legality of the foregoing actions through

Reference No. 17 of 2014 and, vide Application No. 23 of 2014,
unsuccessfully sought interim orders to forestall the reconvening of
the Assembly to consider the Committee report. In the event, on 17"
December 2014, the Assembly did commence censure proceedings
that culminated in her removal from the Office of Speaker of EALA
on 19™ December 2014, Tt is her removal from office pursuant to a

process that she deemed to have flouted Treaty provisions, as well as

the Assembly’s own Rules of Procedure that forms the basis of the
present Amended Reference. Whereas the original Reference had
sought a permanent injunction against her removal from office, the

Amended Reference contests the legality of the said removal.

C. APPLICANT’S CASE

13. 1t is the Applicant’s case that, tollowing the withdrawal of 3
signatures by EALA Members from the United Republic of Tanzania,

the Motion for her removal was no longer tenable in so far as it
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violated Rule o2 of the Assembly'= Roles of Procedure. The said
Rule requires such a Motion to be signed by at feast o elected
Members from cach Partner State before it can be presented to the
Assembly. The withdrawal of 3 signatures would have left the United
Republic of Tanzania with only 1 signature in support of the Motion,
rather than the requisite .4 signatures.  The Applicant contends that
no Member of the Assembly contested her ruling that the Maotion had

lapsed on the floor of the iHouse.

,_
.
——

.The Applicant does also question the impartiality of the House
Committee on Legal, Rules and Priviteges, to which the Motion was
forwarded for _investigation arguing that the Committee’s
Chairperson was the originator and draftsperson of the censure
Motion; 12 out of the 15 Members thereof had sigined the Motion and
would therefore not give her a fair hearing; an investigation by the
allegedly biased Members would be contrary to the rules of natural
justice, and there were no known rules governing the investigative
function of the Committee on a matter such as a censure Motion.
The Applicant did also highlight the practical difficulty of re-
constituting the Committee’s membership for purposes of the said
Motion given that all the FALA Members trom the Republics of
Burundi and Rwanda had endorsed the Motion, yet it was an
established practice of the House that the Committee be comprised

of 3 Members from cach Partner State,

15. The Applicant further contests the validity of the grounds advanced
for her removal, arguing that they did not fall within the ambit of the

term ‘misconduct’ as envisaged under Article 53(3) of the Treaty since
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thew alluded vo matiers of a personat and/or private nature rather
then her inability to periorm the functions of the Othice of Speaker.
She does also contend that some o the grounds of censure that were
investigated by the Committee were not outlined in the Motion as by

law required.

16, Furthermore, the Applicant contests the legality ol ail the actions
H i .

undertaken by some Members of the Assembly on 267 November
B F [ Loy on 1e0a] » gol y +fF tlye - Ty \f‘-) e E 1

2014 with regard to the reinstatement of the Motion; its referral to the

‘._1L|

Committee on Legal, Rules and Privileges for investigation; her

~ I

suspension from the Office of Speaker, as well as the appointment of

a Temporary Speaker. It is her contention that the said actions

violated Articles 53 and 56 of the Treaty, as well as Rule g and Annex

3 of the Assermnbly’s Rules of Procedure,

17.On that basis, it is the Applicant’'s contention that the Assembly
conducted itself contrary to the Treaty, its own Rules of Procedure,
and the dictates of natural justice; as a result of which she has
sutfered  embarrassment, inconvenience, mental anguish  and
reputational injury.  She accordingly secks recompense by way of
special, general, and exemplary damages; as well as compensation for
lost earnings as a consequence of the allegedly unlawfud interruption

of her five-vear term of office.

D.RESPONDENT’S CASE

18. Conversely, it is the Respondent’s contention that there was no bias

i

1

in the Legal, Rules aind Privileges Committee’s handling of the

Motion; rather, it duly conducted its investigations in accordance
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with Articie 53030 of the Trear s Rules glz, 78(2) (1) & {6) and Annex
sB oot the Assembly’s Rules of Procedures, as well as established
parliamentary practice which allegediv provides (or peer review of

legislators” conduct,
19. The Respondent contests the allegation of absence of Rules regulating

the Committee’s investigation function as in his view that matier had

heen settled in Consolidated Application 3 & 10 of 2014 (Arising

from Consolidated Reference 3 & 5. 0f 2014), where this Court

ohserved that the Assembly had formulated its own procedural rules

pursuant to Articles qo(2){g) and 60 of the Treaty.

20 The Respondent further contests the contention that the aecusations
of misconduct against the Applicant did not conforim to Article 53(3),
maintaining that the greunds of misconduct against her were well
articulated in the Committee’s report of 27" November - 16
December 2014 and confirmed by the entirve Assembly on Ui

December 2014,

21. it is the Respondent’s case that the censure Motien could not have
lapsed given that, once it had been moved, it could only be
withdrawn pursuant to Rule 34{1) of the Assembly’s Rules of
Procedure, which was never done in this case. The Respondent thus
maintains that the procedure adopted by the Assembly was well
within its mandate and the confines of Articte 53 of the Treaty, as well

as Rule 9(6) ot'its Rules of Procedure.

(-—-; ;i’ B
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E.SCHEDULING CONFERENCE

22, At a Scheduling Conference held o 07 May 2os, the Parties framed

the following issues for the Cowrt's determination.

a. Whether the Assemibly’s Rules of Procedure were followed by
EALA in the suspension of the Applicant from the Otfice of the
Speaker, and whether the preceedings were null and void and

ought to be set aside.

b. Whether the appointment/election of a Temporary Speaker was
in conformity with the Treaty and the Assembiy’s Rules of

Procedure.

¢. Whether the actions, proceedings and findings of the
Committee on legal, Rules and Privileges, and the eventual
removal of the Applicant as Speaker by the Assembly were in
conformity with the provision of Articles 53 and 56 of the Treaty;
Rule ¢ and Annex 3 of the Assembly's Rules of Procedure, as well

as the rules of natural justice,

d. Whether the grounds for removal of the Speaker presented
before and investigated by the Committee on Legal, Rules and
Privileges were the grounds envisaged under Article 53 of the
Treaty.

e. Whether the Applicant is entitied to the remedies sought.

F. ISSUES

23. We observe with some degree of consternation that the Respondent

purported to raise what he termed ‘preliminary issues’ that he sought

S ——— T ——————— B e ;
[ — e T A% FTUC  ryy o INE (iR e
REFERENCE No 17 OE‘ 2014 j Certified as rye B THhE Page 9

.- .
Prie Howedrod
East African Court of Justice
T
(20 B N E L! I | i Loy

; [
K

P e v




to have this Couit consider prier to a determination of the issues as

framed. The 2 supoosedly inter-related issues are:
a. Whether the Motion was tabled in the Assembly, and

b. When the proceedings for the removal of the Applicant from the

Office ot Speaker commenced.

. We are constrained to observe that we find the notion of ‘preliminary

19
i

issues’ in submissions a gross misrepresentation of civil procedure as
is known either at Common Law or in the FAC jurisdiction. Rule
53(13{a) of this Court’s Rules of Procedure provides for a Scheduling
Conference where all matters in controversy between parties are
considered and reduced into issues for determination by the Court.

The Respondent was represented at the Scheduling Conference in

this matter that was held on 6" May 2015 but did not deem it
necessary to have the so-called preliminary issues framed as issues for
determination. Neither, we might add, had the Respondent bothered

to raise the said igsues in his nleadings in the first event.

25.Quite clearly, the so-called preliminary issues do not conform to what
are typically referied to as preliminary points of law, the gist of which

was aptly surmised in EAC Secretary General vs, Hon. Margaret

Zziwa FAC] Appeal No. 7 of 2015, That case essentially upheld the

(per Law, J. A):

“So far as I am aware, a preliminary objection consists of

a point of law which has been_pleaded, or which arises
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by clear bmplication oui of pleadings, and which i

argued as a preliminasy point may dispose of the suit.”

20. We take the view that it is 2 blatant misrepresentation of the
Court’s Rules of Procedure tor the Respondent to purport to raise
preliminary legal issues at the stage of submidssions in the absence of
any legal or procedural basis therefor. The sanctity and vespect for
procedural rules cannot be overstated.  On that premise alone, we
would have disregarded them in their entirety.  However, we find
that they have a bearing on lIssues 1 and 2 as framed, and shall
thercfore address them under our consideration thereof. We
propose to address Issues 1 and 2 together in so far as they relate to

- - -

the procedure adopted by the 'whole’ Heuse.

ISSUES 1 & 21 Whether the Assembly’s Rules of Procedure were

followed by EALA in the suspension of the Applicant
from the Office of the Speaker, and whether the
proceedings were null and void and oughit (o be set aside;
AND  Whether the appointment oi election of a
temporary Speaker was in conformity with the Treaty

|
and the Assembiy’s Rules of Procedure.
Applicant’s Submissions:

27, The Applicant advanced tour (14) reasons for her preposition that the
Treaty, as well as Assembly's Rules of Procedure were flouted with
regard to her suspension and the election of a Temporary Speaker by

the Assembly.

A —
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First, it was argued that there was no degal basis for Applicant’
purported suspension. 10 wan the Applicant’s contention that Rule
g{6) of the Assembly’s Rules of Procedure only bars a Speaker against
whom impeachment proceedings have commenced from presiding
over the same, but such Speaker is mandated to continue conducting
other husiness of the House thai does not relate to the impeachment
proceedings. 1t was opined, thevefore, that the Motion in this case
ought to have been forwarded to the Assembly while the Applicant
was still in office. The Applicant relied upon a lettei from the Clerk to

-th

the Assembly dated 26" November 2014 that informed her of her

purporied suspension  (Exhibit Pz} as prool of the fact of

- » -

suspension.

. Secondly, it was the Applicant’s submission that her removal from

office was superintended by a ‘Crisis Management Committee’, a
committee that is neither recognised nor created by the Assembly’s

Rules of Procedure.

It was further argued for the Applicant that the informal meeting of

Members of the House that was held on 26" November zo1q at 10.00
am was illegal, irregular, null and void given that the House had been
officially adjourned to 230 pm of the same day. It was also
contended that the said meeting was not premised on a valid

impeachment Motion, the original Motion having lapsed.

CFinally, it was the Applicant’s contention that the purported election

of a Temporary Speaker was not provided for anywhere in EALA's
legal regime but, rather, was in direct conflict with Article 48(2) of

the Treaty, as well as Rule 8(1) of the Assembly’s Rules of Procedure,

both of which prescribe a substantive Speaker as the only person
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b

mandaied e preside over the Assembly’s proceedings. Whereas,
fearned Counsel tor the Applican: did acknowledge the provisions of
Article 56(b} of the Treaty that permit the election of any Maember of
the Assembly (o preside over it 'in the absence of the Speaker’, such
election to be conducted pursuant to Annex 3 to the Assembly’s Rules

of Procedure: it was their contention that the evidence adduced at
trial was that the Applicant was present within the precincts of the
Assembly’s designated Chambers when recourse was erroncously
made to Annex 3 of the Rules. Tt was further argued that a strict
interpretation of Clause {17 of Annex 3 was that the Speaker would be
required to be ‘present bui not presiding’ when an election for
another Member to preside over the House in his/ her absence was
held and the Assembly would be presided over by the Clerk for

purposes of such an election.

. Learned Counsel opined that the omission to invite the Applicant to

the said informal meeting; the absence of the procession to the Gtfice
of the Speaker as prescribeda by Clause (7) of Annex 3, and the
exclusion of 13 Members of the House from the satd meeting eroded
its legitimacy as a purported sitting of the Assembly and underscored
the illegality of any decisions that emanated therefrom or, indeed,

from subsequent sittings presided over by the Temporary Speaker.

It was the Respondent’s contention, on the other hand, that the
Assembly did comply with Rule ¢ of its Rules of Procedure but the
2

Applicant contravened Rule o{6) thercof that forbade her from

presiding over proceedings for her removal. Mr. Agaba argued that
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the Maotion complicd with Rule ofz) of the Assembly's procedural
cules i so fair as it bore the prescribed number of signatures, and aiso
adhered to sub-Rules o(3) and (i) to the extent that it was forwarded
to the Assembly within 2 hours of its receipt by the Clerke and duly

tabled in the House within seven (7) days.

34. Learned Counsel questioned the legality of the Applicant presiding
over the Assembly on v April 2014 when the Motion was first
RPN BRI o oweall e th - he he ruled t it had
introduced, as well as on ¢ June 201y when she ruled that 1t had
lapsed.  He epined that the proceedings for the removal of the

, . 1
Applicant from office had commenced on 27" March 2014, when the
Motion was submitted to the Clerk, and cited the following definition

of parliamentary proceedings in Section 16(2} of the Parliamentary

Privileges Act, 1987 (Australia) in support of this position:

(2) For the purposes of the provisions of article 9 of
the Bill of Rights, 1688 as applying in relation to the
Parliament, and for the purposes of this section,
proceedings in Parliament means all words spoken
and acts done in the course of, or for purposes of
or incidental to, the transacting of the business of
a House or of a committee, and, without limiting

the generality of the foregoing, includes:

{a) the giving of cvidence before a House or a

committee, and evidence so given;

(b) the presentation or submission of a

document to a House or a committee;
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(¢} the preparation of o document for purposes
oi or incidental to the transacting of anv such

business, and

() the formulation, making or publication of a
document, including a report, by or pursuant
to an order of a House or a committee and the

document so formuiated, made or published.

35. In the alternative, Mr. Agaba relied upon the evidence of RwWa (Hon.
Judith Pareno) to suggest that the proceedings commenced when
the Motion was placed upon the House Ovder Paper for

- deliberation. - .

36. It was further argued for the Respendent that the withdrawal of 4
signatures from the Motion was inconsequential given that the
procedure for withdrawal of Motions as prescribed under Rule 34(1)
of the Assembly’s Rules of Procedure had not been followed. Mr,
Agaba cited the evidence of RWh {Hon. Abdallah Mwinyi) and RW3
(Hon. Patricia Hajabakiga), who each testified that a similar attempt
by an Honourable Member to withdraw his signature from written
support of the Applicant during the clections for the Office of
Speaker had been thwarted by the Clerk to the Assembly in their
presence. We did understand him to also contend that since the
Motion had not been debated to its conclusion, it had not lapsed but
was governed by Rule 18(2) that provides for such Motion to be
placed on the Order Paper for the next sitting of the House. In his
view, Rule 18(z2) thus preserved the life line of the Motion that was

first presented to the House on 1™ April 2014,
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37, With specific resard to fssue Nooo1o it was the Respondent's

39.

contention that the Applicant had never been suspended from the
Oftice of Speaker but, rather. was suspended from presiding over the
Motion for her removal from that office. Mr. Agaba further argued
that the Crisis Management Committee thal was contested by the
Applicant was set up as an adhoc committee to address a crisis, which
eventuality is not prohibited by any law. He similarly maintained
that there was no law that barred Members of the Assembly from
holding informal meetings such as the one that was held on 26"

November 2014.

- With regard to lIssue No. 2, in a nutshell it was the Respondent’s

contention that interpreting Clause (1) of Annex 3 in such a manner
as to suggest that the Speaker should be present when the House
clected another Member to preside over the House in his/

absence would be absurd. He invited this Court to consider the
provision for the Speaker’s presence therein as a typographical error.
In the same vein, he urged the Court to interpret that clause in
accordance with Article 31(1) of the Vienna Convention on the Law of
Treaties, which advocates for the interpretation of Treaties ‘in good
faith in accordance with the ordinary meaning to be given to the

terms thereot in their context and in light of its object and purpose.”

The Respondent cited a supposed ‘precedent’ that had been set by the
Assembly in 2003, when a Member was elected to preside over the
Assembly in the absence of the then Speaker, Rt. Hon. Kinana. He
also suggested that a Speaker's procession in November 2014 would

not have been feasible: contested the allegedly uncorroborated
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evidence of PWa (Hon Mombi Nearn) that the clection of the

Temporary Speaker was done by 32 Members who Jocked themselves

in the Assembly Chambers, and similarly contested the Applicant’s
allegediv contradictory evidence on her having been locked inside her
office when the election took place. 1t was his submission that the
election of Hon. Chris Opoka to preside over the Assembly when the

Applicant was preciuded by law from doing so was done in

conformity with the Treaty and the House Rules of Procedure.

Applicant’s Submissions in Reply:

4O

AREFERENCE No. 17 OF 2014

in Reply, the Applicant essentially reiterated her carlier submissions
on the framed issues but sought to respond to the so-called
preliminary issues. On the guestion as to whether the Motion was
properly tabled, the Applicant maintained her contention that it had
not been moved in the House on ™ April 2014 owing to the
interruption of its proposer (Hon. Mathuki) by Hon. Mbidde,

standing on a point of procedure.

.On the other hand, with regard to when the proceedings in the

House would have commenced so as to invoke the provisions of Rule
o(6), it was argued that the term ‘proceedings’ in parliamentary
parlance refers to the debate in respect of a Motion; only ensues after
a Motion has been moved, scconded and tabled and, given that in
this case debate could only ensue in the House during consideration
of the Committee report, the proceedings couid only be deemed to
have commenced once the Motion had been forwarded to the
Committee for investigation. It was opined that the Applicant could

not have presided in her own cause because the Motion had not yet

Cerufied s arwe Doy oF the Ui 17
| dge 17

H
7

fre ey e

Fast African Court of Justice
| i1

U
i

'




become the property of the fiouse It was further argued that Rule
300 was inapplicable to the present case given that the Motion was
not withdrawn but lapsed. T a nutshell, the Applicant reiterated her
position that there was no live Motion before the supposedly illegal

i ' . - ' -1} 1
House' sitting of 267 November 2011,
Court’s Determination:

12. The 2 issues under review presently Titerally question the Assembly’s
compliance with the legal regime applicabic to the suspension of the
Applicant from the Office of Speaker, as well as the election of a
Temporary Speaker. This brings into pueview the legal framework
-within which a Speaker of FALA may be properly removed from

office.

43. Article 53(3) of the Treaty provides the legal basis for such course of

action, as weil as the grounds therefor. It reads:

The Speaker of the Assembly may be removed from office by a
resolution supported by not less than two thirds majority of the
elected members for inability to perform the function of his or her
office, whether arising from infirmity of mind or body or for

misconduct.

44 Rule o of the Assembly's Rules ot Procedure, on the other hand,
delineates the procedure to be followed in the removal of a Speaker.
Whereas Rule g1} and {7) prescribe the legisiative manner in which
such removal may ensue, to wit, by a resolution passed by not less
than two thirds majority of clected members of the Assembly; the

actual process that underpins such a legisiative decision is described
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o Rule o020, (30 and 41 We repredue them below for case o1
Feicronee.

Rute gia}

A motion {or a resolution to remove the Speaker from office
shall be signed by at least jour elected members from cach

Pariner State and submitted to the Clerk.
Rule of3)

The Clerk shall within twenty-four hours of receipt of the list of

names, forward the Notice to the House.
: Rule o(4) . '

The motion shall be tabled in the Assembly within seven days
of its receipt by the Clerk and the House shail refer the motion
to the Commiitee on Legal, Rules and Privileges to investigate

and report its findings to the Assemibly for debute.

45. Rule ¢(1) is couched in terms that would suggest that the ‘motion” in
reference therein should bear signatures of the Members ot the

House in support thereof. That motion is submitted to the Clerk.

R

Rule ¢(3} then postulates the action to be taken by the Clerk upon
receipt of ‘the list of names’. The Clerk would be required to forward
that ‘Notice’ to the House within 24 hours.  Consequently, our
construction of Rule o(2) and (3) is, first, that the ‘motion for a
resolution’ reterred to in sub-rule (2) is, in fact, synonymous with the

‘Notice” highlighted in sub-rule (3). Secondly, that Motion/ Notice

should depict names and signatures of at least 4 elected Members of
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the Honse from cach Partaer States 10 1s that Motion/Notice that s
then tabled in the Assembiv within o Jdays of s vecelpt by the Clerk
and referred to the Conumittee on teeal, Rules and Privileges for

imvestigation under sub-rude (42

46. Accordingly, a literal interpretation of the 3 sub-ruies would suggest
that the process tor the removai ol a Speaker of EALA is initiated by a
Motion/Notice signed by at least a elected Members from each
Partner State. The said Motion/ Notice s submitted to the Clerk
who, in turn, forwards it to the House within 24 hours of receiving it.
Reference to ‘the House' in this context refers to all members thereof,
including those that may not have signed the Motion/ Notice,
Thereatter, the Motion/ Notice should be formally tabled in the
Assembly within 7 days from the date it was first received by the
Clerk.  Upon being tabled, it is immediately reterred to the
Committee on Legal, Rules and Privileges for investigation, the
results of which would form the basis for debate and the ultimate
legislative decision.  That. in a nutshell, is our summation of the
procedure governing the removal of the EALA Speaker so far as it
relates to proceedings in the House, The guestion then would be

whether that procedure was, in fact, adhered to by the Assembly.

47. As we commence our interrogation of that question we are mindtul of
the prohibition in Section 2001} of the EALA (Powers & Privileges) Act
with regard to Parties” reliance upon the proceedings of the house in

evidence without special leave of the Assembly. It reads:

Notwithstanding the provisions of any other law, no

member or Officer of the Assembly and no person
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cmployed to take minutes or vecord evidence betore the
Assembly or any Committee shall, except as provided in
this Act, give evidence elsewhere in respect of the
contents of such minuies or evidence or of the contents
of any documents laid before the Assembly or such
Committee, as the case may be, or in respect of any
proceedings or any examination held before the
Assembly or such Committee, as the case may be,
without the special leave of the Assembly first hand and

obtained in writing.

48,1t is a conceded fact in this Reference that a ‘Notice of intention to
move a motion” for the removal of the Applicant from office, signed
by 32 Members of EALA, was submitted to the Clerk to the Assembly
on 26 March 2014.° That document was adduced in evidence as
Exhibit PaA. Quite clearly there was seme confusion as to the title
of that document viz the specific provisions of the Assembly’'s Rules
Whereas Rule ¢g(2) makes reference to a ‘'motion for a resolution to
remove the Speaker’, the document to which signatures were
appended in this case was titled differently, as has been illusirated

hereinabove.

4. Nonetheless, in our judgment, such anomaly would neither discredit
the import of the document nor negate its evidential value, Tt
obviously sought to capture both the reference to a ‘motion for a
resolution of removal” in Rule o(2), as well as the Notice under

reference in Rule g(3). We do find the content of that Notice to have

s
See Clause 1.3 2 of the Joint Scheduling Conference Notes.

f el o4 s ‘~ : E EE i s-.uv
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comphed with both sub-rules e sofar as i did depict the mintimum
number of signatures and names reauived. The Applicant did also
contirm under cross examination that the Clerk duly forwarded the
saidd Notice to the House on 277 Mareh 2orq as specitically required
under Rule (31, We are satisfied, therefore, thar the Notice that was
adduced in evidence as Exhibit PaA did comply with Rule giz2) and

(3) of the Assembly’s Rules of Procedure.

so. On the other hand, a Motion that cutlined the grounds for the
removal of the Speaker was adduced in evidence as Exhibit PaB. The
Applicant herein did testify that she was served withi that document

on 31° March 2014, it was well within her possession and would not
'be ousted by the provisions of E,ecti*(m 20 of the EALA (Powers and
Privileges) Act. She did. in fact, respond to the grcunds stipulated
therein in her communication on the censure issue with the Heads

of State of the Partner States. Her letter to their Excellencies, the
Presidents, as well as her response to the grounds of removal that
was attached to the said letter were adduced in evidence as Exhibits

P.2iand P23,

51. Therefore, in the instant case, 2 separate documents were relied
upon to kickstart the removal proceedings: the Notice bearing the
list of Members in support of the Speaker’s removal and a Motion
that detailed the grounds for the said removal. As we have found
earlier herein, the Notice was duly torwarded to the House. We find
no evidence, however, that the Motion bearing the grounds of
removal and delineated in bxhibit. P.aB was forwarded to the House

too.

REFERENCE No. 17 OF 2014
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52 Noncetholess, it not in divvde thot the motion lor the removal of

WA

i

the Speaker was placed on Uie Order Paper on 37 March 2014 as an
item for consideration by the FHouse ont™ April 2014, and was indeed
duly considered  on that  darte. This  was  the Applicant’s
uncontroverted oral evidence.® She did also testify that on 1™ April
2014, Hon. Mathuki sought to move that Motion in the House but
was interrupted on a point of procedure by Hon. Mbidde. We were
unable to verify this aspect of her evidence with the tansard’s
recount of the day's proceedings given that neither Party herein was
granted leave by the Assembly to rely upon its proceedings in
evidence. The question then is can it be said that it has been
established before this Court that at this stage of the process the
Motion had been duly tabled in the Assembly as required by Rule

9(4) of the Assembly’s Rules?

First and foremost, the wording in Rule 9(3) clearly states that the
Notice that is submitted to the Clerk would be ‘forwarded to the
House. On the other hand, Rule ¢{4) provides ftor the ‘tabling’ of the
said Motion in the Assembly. The ordinary meaning of each of those
terms 1nn their verbal (as opposed to noun) sense is sufficient to
deduce the context within which they are used in the Rules.
Whereas Cforward” simply  means to send, pass on or relay
information; ‘table’ means o present a sublect formally  for
discussion.’ Therefore, quite clearly, forwarding the Notice to the

House, as was dene in this case, cannot by any means be

3 . N . - -
Applicant’s evidence in chief, p. 67

g - s . . o th .
Oxford Advanced Learners Dictionary, Oxford University Press, 7 Editian,
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synorymous with tabling he Motion in the Assembly as required by

Rule giqh

We find appropriate indication of what is envisaged in the practice
of tegislative “tabling’ from the ollowing definition of the term in a
glossary of pariiamentary terms on the UK (United Kingdom)

Parliament website:

“Tabling is the act of formally putting forwarda
question, a motion or an amendment in the Commons
or the Lords. Members of either House do

this by submitting it to the procedural clerks by hand,

.

- by post or, in- some circumstances, digitally. The item

will then appear in the next day's business papers ..

(Our emphasis)

The foregoing definition postulates that tabling entails the
presentation of a Motion to a Clerk by a Member of the House, and
the placement of that Motion on the Order Paper in the requisite
parliamentary format. Such presentation aoes nor necessarily take
place in the House but may be done physically, by post or digitally.
The process culminates into the inclusion of the Motion on the
Order Paper for consideration by the House. Indeed, whereas the
term ‘table’ is literally albeit unheiptully defined in the Assembly's
Rules to mean ‘the Clerl's table’, it 1s reasonable to deduce from the
UK's more claborate definition that the submission of a Motion to
the Clerk is what would correspond to placement on ‘the Clerk's

table’, but the parliamentary act of tabiing would only be complete

N Pt i 4
Fast African Court of Justive

i |
gl | .
. g L N 1
B . ¥ i B 7
; /

1 e

Pt

Certified as irue Caps ol the Gngaad Page 24



unon Bavine the saitd Motion formativ nlaced on the House Order
] 4 Yol

Paper.

56. During re-examination, the Applicant soughit to explain the process
of tabling and moving a motion within FALA practice. In a nutshell,
she testified that once a Metion had been moved and scconded, it
was then laid on the Clork’s table as the act of tabling.  On that
premise, it was her evidence that the Motion in issue presently was
neither moved nor tabled.  With respect, we are anable to agree
with this position because it is not borne out by the Assembly’s
Rules of Procedure. Rule 3201) is fairly instructive on the chronology

of the tabling and moving of Motions in EALA. 1t reads:

» -

When a motion has beeir inoved and if necessary seconded, the
Speaker shall propose the questions thereon in the same terms as

the motion. and debate may then tuke place upon that question.

Quite clearly, the moving and secondment of a motion is

W1
=~

immediately followed by the proposal of the question by the
Speaker and the commencement ot debate thereon. There is no
mention of the tabling of a motion after it has been moved and
secanded, as was testified by the Applicant. On the contrary, the
UK detinition has the tabling of the motion being undertaken prior
to the moving of the same. In the absence of a more elaborate
exposition on tabling in the Assembly's procedaral rules, we tind no
reason to disregard the delinition thereof in the UK Parliamentary

Glossary as stated above.
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That, m fact, was what transpived in the present case. We find
sufficient prool of this in the Applicant’s oral evidence that the
Motion was brought to her attention on 5™ March 2014, was placed
on the Order Paper and constituted the sole business of the
Assembly on " April 2014 As we have held hereinrabove, the terms
Notice and Motion appear to have been used interchangeably in
Rule o(2), (3) and (4) but the Notice that was {orwarded to the
House by the Clerk clearly demarcated the motion in issue. It was
this motion that was duly placed on the Order Paper and
considered by the House on ™ April 2014, We are, therefore,
satisfied that the Motion in the present case was duly tabled in the

" -

Assembly. We sohold.

. Be that as it may, the instructions under Rule g(4) are two-told:

first, it prescribes the tabling of the Motion and. secondly, the
referral of the tabled Motion to the Committee on Legal, Rules and
Privileges. We have established that the Motion was duly tabled
but cannot say the same oi the legal obligation to refer the matter to

the Committee.

. . 51 .
It was the Applicant’s uncontroverted evidence that, on v April
2014, she had ruled that the Motion for her removal could not be
debated as the matter was sub judice owing to the pending

determination of Reference No. 3 of 2014 by this Court.  She did

Ny T ! . .
also testify that between that date and 4" June 2014 when it arose in
the Assembly again, a4 Members of the House had formally

communicated the withdrawal of their signatures from the Motion.

The withdrawal of those signatures is further established by Exhibits

Page 26
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61,

.25 and Poe, the latter being a written response from the Clerk to
the Applicant, confirming  the withdrawal of signatures by 3
Members from Tanzania and 1 Member {rom Kenya. 1t was also an
agreed fact that on 4" June 201, she made a ruling that the Motion
had lapsed on account of lack of the requisite signatures. Rightly or
wrongly, the Applicant’s decision of 4 " June 2014 was apparently the
end of the matter at the time. Clearly, thevetore, the Motion that
was duly tabled in the House on 1™ March 2014 and considered on
1 April and 4" June zong respectively was not, on either date,
referred to the Committee on Legal, Rules and Privileges as required

by Rule (4.

An attempt was subsequently made in November 2014 to re-initiate
the removal proceedings, move the same Motion and forward it to
the said Committee. It was in the course of the said re-initiated
proceedings that the Applicant was suspended from the Office of
Speaker and a Tempoerary Speaker was elected.  The question is

whether these actions were sufficiently clothed in legal propriety.

2. We have carefully considered the arguments of both Parties on this

issue. Whereas, the Respondent sought to deny the incidence of the
Applicant’s suspension, we find the fact of the suspension to have
been conclusively proved by Exhibit Paz ~ a letter from the Clerk
dated 26" November 2014, which inter alia conveyed the Applicant’s
suspension  from the Office of Speaker until the Committee’s
investigations had been completed. 'The said letter was addressed to
the Applicant and was within her possession well before it was

included in the Committee’s report as an annexure. We therefore

vremeererar—r—T v ———————— - ————————
s S s— —
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find no reason to stop the Apphicant from relying on it in evidenee,
the provisions of section 2ot of the EALA (Powers and Privileges)

Act, notwithstanding,

63. We have also dutifully scanned the ‘lreaty, the Assembly’s Rules of
Procedure and the Administration of EALA Acl. We find no
provision whatsoever for the suspension of a Speaker of the
Assembly. In the result. in the absence of any legal provision that
provides for the suspension of a Speaker of FEALA by the Assembly,
we find no legal basis or justiiication whatsoever for that course of
action by the House. We would, therefore, answer [ssue No. 1 in the

negative.

64. In the same vein, we find no provision whatscever in either the
Treaty or the House Rules o Procedure for a Temporary Speaker or
the election thereof, or indeed recourse to Annex 3 thereto by the
House. Neither Articie s53(3; of the Treaty nor Rule ¢ of the
Assembly's procedural rules, which provide the legal framework for
the Speaker’s removal, prescribe any recourse whatsoever to Annex
3. The prohibition in Rule ¢{6) against a Speaker in respect of whom
impeachment proceedings have coimmenced from presiding over the

said proceedings does not necessarily translate into such Speaker

would only be prohibited from presiding over the House during the

removal proceedings but might very well preside over other business

of the House, as opined by learned Counsel for the Applicant.
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66.

67.

On the other hand, Annes ) derives 1 iegal basis from Article 50(b)
of the Treaty, which provides for the ¢lertion of @ Member o preside
over a specific sitting of the House in the absence of the Speaker. It
s not grounded in Article s3(3) that explicitly provides for the
removal of a Speaker. Theretore the absence envisaged under the
Annex cannot be presumed to have had anything to do with the
Speaker's removal proceedings, as appears to have been the stance
adopted by the Assembly.  On the contrary, it scems to us Lhat
Annex 3 pertains to the election of a Member to preside over the
House during the temporary ‘absence’ of the Speaker. Certainly a
Speaker that recuses himselt/  hersell from  presiding  over
proceedings for his/ her removal would not necessarily” be absent
from the House. Recusal and absence cannot be construed to mean

one and the same thing.

[t was testified by Hon. Mwinyi that the Applicant was deemed to be
absent for purposes of the Motion for her removal hence the
Members’ recourse to that Annex. 1t was also submitted by learned
Counsel for the Respondent that recourse was made to the election
of a Temporary Speaker to preside over the impeachment process
oiven the Applicant’s own disregard for Rule ¢(6); her decision to
preside over the proceedings of 1™ April and 4" june 2014 that legal
provision notwithstanding, and her deliberate skewing of her
Rulings on those dates to frustrate the progression of the Motion for

her removal.

With utmost respect, we do not share learned Counsel’s apparent

deference to extra-legal means to resolve a legal or procedural

b .

REFERENCE No. 17 OF 2014 Voot ae ri Page 29
E

¢ re .- i » .
[T T [ IR I {)J.g{:m?

} i ] ot

FoRast Afrcan Cowrt of Jusiice
{

(A I

e oy




)

npasse. o proverhial Cend” cannot and should not justity the

means ina o ilised dispensation such as the FACD We are unable to
find any legal justification tor recourse to a wrong procedure to
rationalise an alleged procedural abuse by the Applicant. Quite
clearly, the Members of the House that vesorted to the course of
action pursiied on 26" November 2014 weve alive to the procedural
and practical hitches betore them, but sought to address a supposed
‘crisis’. In our considered view, the dictates of respect for the rule of
law and due process would have required that the House accord due
respect to the Office, if not the person, of the Speaker and explore

available legal rules in pursuit of its desired result.

68. Articie 43(1}(b)(iii} grants the Othce of Counsel to the Community
(CTC) ex-officio membership status in the EALA. On the other
hand, Article 69(1) designates the same office as the principal legal
adviser to tne East African Community. The Assembly is a
recognised organ of the Community under Article o(1)(f).
Consequently, faced with the procedural hitches it purported to have
identified, the House was at liberty to consult the said office for legal
advice on how Lo navigate the uncharitable procedural waters it so

apparently found itself in.

69. We have seen reference to numerous incidences of guidance from the

CTC in the list of annexures appended to the Committee’s report of
December 2014, We are, however, mindful of the Assembly's refusai
to grant the Applicant leave to use its records and proceedings when
she sought such leave in accordance with Section 20(1) of the EALA

(Powers and Privileges) Act. Indeed, learned Counsel for the
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Respondent fastidiousiy obictod to any recotrse whatsoever to such
records and proceedings throughout the trial,. We are not aware that
the Respondent was granted feave to vefer to parliamentary
proceedings cither. Obviously, in the absence of such leave from the
House, its records and proceedings remain within the realm of
privileged material under the said Act, and this Court is not at liberty
to rely on the said material in the determination of this case.

Consequently, the nature, scope and content of guidance advanced

by the ¢ffice of the CTC remarn unproven.

CIn the event, the preferred course of action adopted by the House

bespoke an incredible ambivalence to this Court’s observation in

» -

Mbidde Foundation Ltd & Another vs. EAC Secretary General &

Another FAC] Consolidated Application No. 5 & 10 of 2014, that

‘the Office of the Speaker is vital to the operations of EALA and
the removal of the holder thereof should never be approached
casually or flippantly.” In the result. we find Annex 3 inapplicable
to the process for the removal of a Speaker of EALA and the
Assembiv’s recourse therero was misconceived. Consequently, we are
satistied that the clection of a Temporary Speaker contravened
Article 56 of the Treaty and was devoid of legal basis. We would,

therefore, answer Issue No. 2 in the negative,

Having so held, we nonetheless wish to address a matter inherent in
the foregoing issues that, interestingly, was not framed as an issuc for
determination but was canvassed quite extensively by both Parties:
the question of the Applicant’s own non-compliaince with Rule 9{6) of

the Assembly’s Rules of Procedure. The Applicant contended that
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there was no fecal basis {or her suspension given that Rule (o) only
bars an impugned Speaker from presiding over his or her own
impeachment  proceedings, but in this case the impeachment
proceedings had not yet commenced. On the other hand, it was the
Respondent’s contention that it was the Applicant’s non-compliance

with Rule 9(6) that orchestrated recourse by the Assembly to the

procedural actions in review presently.

72. Rule 916} is reproduced below tor case of reference.

wr

The Speaker in respect of whom proceedings for
removal have commenced shall not preside over the

- proceedings.” - . .

73. As quite rightly argued by both Parties, compliance with Rule (6} is
indeed tied to the question as te when the removal proceedings
commenced. We find difficulty with learned Respondent Counsel’s
apparent reliance on section 16{2)(h) of the Austratian Parliamentary
Privileges Act to argue that the proceedings commenced on 27"
March 2014 when the Motion was submitted to the Clerk, The
submission of a document to the Cierk of an Assembly cannot, in our
view, be equated to its submission to the Asseimbly or a Commitree
thereof. Such presentation to the House or a Committee can only be

achieved by the formal tabling of the document.

74. However, we find no reason to disregard the provisions ot Section
16{2){c) of the same Act, which tie the meaning of parliamentary
proceedings to the definition of a House’s business. In that legal

provision, the business of a House is defined to include ‘the
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preparation of a docuren: tor purposes of or incidental to the
transacting  of any such  business” Thus, in our view,
parliamentary proceedings would inctude the formulation of a
Motion for the removal of a Speaker. We do not consider the term
‘preparation’ in s procedural sense to include preparatory activities
preceding a document, but rather would interpret it to mean a
completed, formulated or prepared document.  Accordingly, we
cannot fault the view that was advanced by Hon. Pareno that the
commencement of such proceedings would ensue once the Motion
was formulated and duly tabled in the Assembly, ready to be moved.
It begets logic that at that point the presiding Speaker would have
been suificiently placed on notice that a Motion for impeachment

has commenced.

75. We do not accept the preposition advanced by learned Counsel for
the Applicant that parliamentary proceedings entail the debate in
respect of a Motion, only commencing vnce a Motion has been
moved, seconded and tabled. As we did illustrate carlier in this
judgment, Motions in the Assembly are not considered in the

manner described above.

76. In any event, Rule 9(0) necessitates a purposive interpretation to
deduce the mischief it was intended to avert and avoid absurdity.
Learned Counscl for the Applicant did refer us to a succinct
summation of the rules of natural justice as aptly elucidated in

Halsbury's Laws of England, Vol. 1(1}, p. 218, para. g5. [t reads:

Natural justice comprises two basic rules; first, that no man

is to be a judge in his own cause (nemo judex in causa sua),

REFERENCE No. 17 OF 2014

PRV

; T el gewn
East African Court of Jusiice

)
o/
—
-
~—

(Y4 T -
1 L




aund second, thet no man is to be condemned unbeard

(audi alteran: partem). (Our emphuasis)

77.We agree entirely with the principle stated therein. In the instant
case, it would appear that on 17" Aprit 2014 the Applicant presided
over a House the sole business of which was her removal {from oftice.
It bespoke an obvious contlict of interest and clearly oftended the
rules of natural justice for the Applicant to have presided over and
made decisions in her own cause.  In cur considered view, it was
precisely such a mischief that Rule 9(6) sought to avert. We do,
therefore, ind that there was a breach of Rule ¢(6) of the Assembly’s

Rules oi Procedure by the Applicant.

______ Whether the actions, proceedings and findings of the
Commitiee on Legal, Rules and Privileges, and the
eventual removal of the Applicant as Speaker by the
Assembly were in conformity with the provision of
Articles 53 & 56 of the Treaty, and Rule 9 & Annex 3 of
the Assembly’s Rules of Procedure, as well as the rules of

natural justice.

78, We must from the onset reiterate our findings in fssue No, 2 above
that the House wrongly reveried to Annex 3 yet the said Annex was
intended to address a different scenario from that envisaged under
Article 53(3) of the Treaty and Rule g of the Assembly’s procedural
rules. We therefore underscore our earlier finding that Annex 3 was
inapplicable to the process for the removal of a Speaker as prescribed

in Article 53(3} of the Treaty and Rule g of the House Rules.

R R
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<. Furthermore, having held as we have roder the same issue that the
clection of a Temparary Speaicer was not anchored in any legal
provision, could the same iliegitimate Speaker have legally referred
the Motion to the Commitiee on fegal, Rules and Privileges for
investigation? We think not. We are fortified in this position by the

principle advanced in the case of Benjamin Leonard Mackoy vs.

United Africa Company Ltd (1962) AC 152 that actions premised on
a nullity are similarly incurably bad. In that case it was held (per

Lord Denning):

If an act is void, then it is in law a nullity. It is not only
bad, but incurably bad. There is no need for an order of
the court to set it aside. it is automatically null and void
% without much ado, though it is sometimes convenient to
|

have the court declare it to be so. And everyv proceeding

which is founded on it is also_bad and incurvably bad.

(Our emphasis)

8o. In the instant case, the attempt by the Temporary Speaker to preside
over the House and refer the Motion to the Committee on Legal,
Rules and Privileges contravencd Article 56 of the Treaty; was
therefore null and void, and any actions that would have cascaded
from the said nullity were similarly a nullity.  That would have
disposed of the present issue but, this being a court of first instance,

we shall pronounce ourselves briefly on the issue as framed.

81.Both Partics opted to restrict their arguiments with regard to Issue
No. 3 to the question of natural justice, making no reference

whatsoever to the compliance of the Committee with either Article 53
T T e Qe
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of the Treaty or Rule o of the Assemblvs Kales of Procedure. fna
nutshell, it was the Applicant s contention that she did not recetve
iustice from the Committee becanse its Chairperson was the architect
of the impeachment motion against hero 2 out of the 15-member
committee  had endorsed the said Motion and  therefore  the

Committee was demonstrably biased against her. To this end,

Counsel for the Applicant cited the case of R._vs. London Rent

Assessment Panel Committee, Ex. P. Metronolitan Properties

Co. (DO Ltd (1969) 1 QB 577, where Lord Denning reduced the test

of hias to whether righe-minded persons would, with regard to the

<

circumstances of a matier, perceive that there was a real likelihood of

- - - -

blas.

Conversely, the Respondent contested rthe aliegation of bias,

maintaining that the Committee proceedings were conducted in
accordance with the Treaty, House Rules and rules of natural justice
within the circumstances of the case. The circumstances in reference,
in that regard, was the practical difficulty of re-constituting the
Committee's membership for purposes of the said Motion given that
all the EALA Members from Burundi and Rwanda had endorsed the
Motion, yet an established practice of the House was that cach House
Committee would be comprised of at least 3 Members from cach
Partner State. Learned Counsel sought to rely on the following

definition of rules of natural justice in The Concise Law Dictionary,

h oy e - £ -
5 Edition, p. 217 to rebut the allegation of bias raised by the

Applicant.
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“The chiof rules are to act faivly, i pood faith, withont
bias, and in judicial temper; to give each party the
opportunity of adequately staiing his  case, and
correcting or contradicting any relevant statement
prejudicial to his case, and not to hear one side behind

the back of the other.”

[n our judgment, the circumstances surrounding the composition of
the House Conunittees do not necessarily negate the allegations of
bias or lack of natural justice raised by the Applicant. A committee
that had 12 out of its 15 members in support of the Motion cannot by
any shade of persuasion be deemed to have been devoid of bias. For
the same promoters of the Maotion fo conduct an investigation
against the Applicant was indeed a mockery of the tenet of a fair and
impartial hearing inherent in the principle of natural justice. To
compound matters, cven when asked to recuse themselves, all 12

meimbers declined to do so.

.Obviously a ‘hearing’ before a paitial and demonstrably biased

Committee cannot have been tantamount to being heard at all within
the parameters of natuial justice see forth in Halsbury's Laws of
England (supra) that no man is to be condemned unheard’. Neither
is it conceivable that a committee that was constituted in the manner
the Committee on Legal, Rules and Privileges was could be perceived
by any right-thinking persons to have acted fairly and in good faith.
[t was incwubent upen the House, having decided to remove the

Applicant from office, to ensure that the process of removal was

conducted as by law provided and within the tenets of rule of law as
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86

underscored by the rules of nataral wstice. We take the view that an
fvestigation that was reasonably faic and just was neither a far-

fetched nov unachievable feat within the prevailing legal reghime.

5. To begin with, we must respectfudly dispel the notion that the

House's hands were tied with regard to the membeiship of the
Commitiee owing to the parliamentary culture of peer regulation of
legislators” conduct allegedly imphicit in Article 533} of the Treaty.
We have caretully perused the Treaty, the Asscmbiyv's Rules of
Procedure, as well as the Administration of EALA Act, zon and find
nothing therein that prescribes that practice. That was simply an
adopted albeit commendable practice that does not, nonetheless,

appear to have been grounded in any express legal provision.

.On the other hand, at the onset of the investigations in issue

presently, the Committee was faced with an absence of procedural
rules to regulate either its gencral mandate or specifically govern its
investigative proceedings. Further, despite assertions to the contrary,
we find that only 28 out of the 45-strong membership of the House
had endorsed the impugned Motion at the Committee stage of the
proceedings, 4 Members having since withdrawn their endorsement

thereof.

CArticles 49(2)(g) and 60 of the Treaty do mandate the House to

promulgate, amend and add to procedural rudes governing the House
and its Committees. Indeed, it was the uncontroverted evidence of
both the Applicant and Hon. Ngaru that the House subsequently
enacted Rules of Procedure for the Committees on 12" January 2015,

well after the event. Hon. Pareno did allude to this too in her
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evidence. From our view point it is apparent that the House had
cvery  reason  and  opportunity at the time it considered  the
Applicant’s removal to formulate rules that would guide an impartial
investigative process able 1o stand the test of a faiv hearing and due
process. Certainly, given the number of Members available to either
side of the divide, it did have the option of formulating such rules for
the investigative process as would have cnabled a balanced
representation of Members for and against the Motion on the
Committee. The Members of such a Commitice would then have

elected the Committee Chairperson.

88. As it is, the circumstances of this case are that the House fell short on
its honourable duty in this regard. In the result, we find that even if
the Temporary Speaker that ferwarded the Motion to the Committee
had been validly elected, the Committee proceedings themselves
were laced with demonstrable bias and disregard for the rules of
natural justice. We would therefore answer [ssue No. 3 in the

negative.

ISSUE No. 4: Whether the grounds for removal of the Speaker

presented to and investigated by che Committee on Legal,
Rules and Privileyes were the grounds envisaged under

Article 53 0f the Treaty

89. Having carefully considered the submissions of both Parties, we deem
It necessary to delineate the scope of the Court’s interrogation of this
issuc.  The jurisdiction of this Court is restricted to the express

provisions of Articles 23(1) and 27(1) of the Treaty. They read:
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Article 23000

The Court shall be o judicial body which shall ensure the
adherence to law in the interpretation and application of and

compliance with this Treaty.
Article 2701)

The Court shall initially  have jurisdiction  over  the

interpretation and application of the Treaty.

go. The sum effect of the foregoing Treaty provisions is to give the Court
the jurisdiction to interrogate Parties’ adherence to the law in
execution of their mandate in so far as it pertains, to the

interpretation, application et and compliance with the Treaty.

g1 In the present case, what is under review is the procedure adopted by
the Assembly in the enforcement or application of its prerogative to
remove the Speaker of the House. Therefore, the Court would be
required to interrogate whether or not the course of action adopted
by the House in that regard did, in fact, adhere to the law applicable
thereto or was legally tenable.  This was the gist of this Court’s

interrogation of the preceding issues.

gz2. With specific regard to the present issue, this Court’s mandate is
restricted to a determination as to whether or not the grounds that
formed the basis of the Speaker’s removal were, in fact, such grounds
as are envisaged in Article 5303} of the Treaty. We do not think the
judicial duty described above would extend to a detailed review of the
Comumittee’s deliberations or the process that informed its report.

That, in our view, would be to stray within the ambit of judicial
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Fevicw as it is known at Commion Law. a domain that we are not at
liberty 1o explore. 1iis therefore on that basts that we consider the

nresent issue.

| o3 The evidence in this case is that the grounds that were investigated
|
| by the Committee were outlined in the Motion for her removal that
|

was adduced i evidence as Exhibit PaB. They inciude:

1. Poor governance and leadership skills

1 Unilateral  decision-making and abuse of the
consensus piinciple requived 1n decision making of
the Commission; for example mishandling of the

: . Assembly’s established policy and practice of -

rotational sittings in Partner States whereby the
Speaker’s decision was 50 unpopular to the extent
that it paralysed the work of the Assembly; the
decision to stop the rotational sittings was
announced in Kigdli prior to any consultation.

iz Poor timme management and laisser-faire attitude
to Assembly responsibilities; this causes delays
and postponement of meetings - for exemple, the
Kigali Meeting on the Strategic Plan and the
meeting for the Commission and the Committee
Chairs that  preceded  the Capacity Building
Workshep which was held in Mombasa in 2013,
On these 2 occusions, the Speaker went lo a

different mission without notifying the Members.

As a result, Members spent a whole day at the
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venue. No Memborwas rasked to deputise and this
N N N
fed Loy LSS OF PeSOLInoes.
Wherees the Speaker is paid « Housing Allowance
that enables her to reside in Arusha in order to
supervise the work of the Assemby, the Speaker

hardly stays in Arusha.

2. Abuse of Office

2.

bl
2

{o

HEFERENCE No. 17 OF 2014

Unilaterally involving  family members in the
services of the Assembly such as irreqular hiring of
staff without consulting the Commission and
“bringing family members to play in the Inter-
parliamentary FAC netball games, where these
family members were favoured by the Speaker
above the FAIA Members (and) stuff.

Family interventions in the affuirs of the Assembly
~ in particular the Speuaker’s husband, whose
interventions were disruptive, disrespectful and
posed veiled threats io Members.

Misallocation  of  resources  earmarked — for
Assembly Plenary to other matters where she has a
personal interest, for example the hosting of the
meeting for Global Parlicmentarians for Habitat
(GPH). where she Js an African  Chapter
Chairperson, which utilised days programmed for

Assembly activities.
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Atrerdonce o mose meetings that the Assembly s

invited to cven it it ceguires changling the approved
FALA calendur of activities, for cxample, she
changed the FALA calendar of activities for 2013/14
in order to cceominodate her attendance of the
IPU where EALA is just an observer. In such an
instance, ottendance of the IPU could have been
delegated to any other Member.

Practicing — Nepotisin - where  the  Speaker
consistenily  favours  some  Members  of  the
Assembly m, jor example, the allocation of foreign
missions.  Haphazardly nominating Members to
represent the Assembly in different for a without

laid down criteria which loophole allows her to

favour some Members over others.

Disrespect and intimidation of Members and Staff

“r
S5

a]
e

-
Yy

1

4

5

Using the medic to character ussassinate the
Members.

Being disrespectful to Members.

Holding acrimonious staff meetings where abusive
language, accusations, threats and intimidation
were issued to staff.
Refusal to take advice.

Dishonesty, slander and intrigue.

Loss of confidence and trust by Members

.
4.

1

2

Walk-out of Members on 2 occasions

Number of signatures appended to the Motion.
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04. The question would be wietivy they do eniadl the grounds envisaged
under the Treaty. Arvticle 5501 permits the removal of the Speaker of

| the Fouse for ecither intirmity of mind or body, or misconduct.
Neither the Treaty nor the Rules deiine the sort of misconduct that

would ikick start removal proceedings. Be that as it may, the term

1019 as ‘a dereliction of duty; unlawful or improper behaviour.

In the same dictionary’®, misconduct in office or ofticial misconduct is

specifically defined as ‘a public officer’s corrupt vieolation of

assigned duties by malfeasance, misfeasance or nonfeasance.

95. In the case of Daugherty vs. Ellis 142W. Va 340, 357-358. the

Supreme Court of West Virginia defined ‘'malfeasance’ as follows

Malfeasance is the doing of an: act which an officer had no
legal right to do at all and that when an officer, through
ignorance, inattention, or malice, does that which they
have no legal right te do at all, or acts without any
authority whatsoever, or exceeds, ignores, or abuses their

powers, they are guilty of malfeasance.

66. Thus malfeasance in office or otficial misconduct would entail an act
or omission done by a public official in an official capacity, which
amounts to a dereliction of duty as a result of failure to perform their

official obligations.

97. We do not find grounds 1.3, 2.4, 3.1, 3.2, 3.3 and 4 to constitute such

misconduct by the Applicant. A Speaker’s residential arrangements or

N TR b S IS S

REFERENCE No. 17 OF 2014 f Lertihied Page 44

Fast Afrigan { our of Jusihe

] - e - -




his/ her non-delegation managemient style cannot per se be equated
1o dereliction of duty, uniess they can be proven to directly impinge
on the performance of his/ her official duties. Similarly, whereas we
do acknowledge that the conduct described in ground 3 would
amount to conduct that is unbecoming of a senior public official such
as a Speaker of EALA, we do not find such unprofessicnal conduct to
necessarily translate directly into non-performance of official
obligations. [n the same vein, we find that the conduct described in
ground 4 cannot be attributed to the Applicant but the Members, 1f
it was a result of the Applicant’s alleged misconduct, this would
amount to an effect thereof not a dereliction of duty per se on her

- - -

part.

However, we cannot say the same of the residual grounds of the
Motion. The Speaker’s functions are outlined in Article 48{2) and
56(1) of the Treaty to essentially entatl presiding over the Assembly.
As such, s/he would be required to provide technical and
administrative leadership to the House, failure of which s/he would
be deemed to have fallen short on his/ her official obligations. 1t
seems to us that the residual grounds of the Motion go to the heart of
those functions. Unilateral decision-making, poor time management,
misallocation of Assembly resources, dishonesty and inirigue as
embodied in grounds 1.1, 1.2, 2.3, 3 4 and 3.5 (it true} do pose poignant
questions on the effective administration ot the House. Similarly,
family engagement and nepotism as stipulated in grounds 2.1, 2.2 and
2.5 (if proven) would negate the impartiality, objectivity and

prudence of the head of a vital crgan of the Community.
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oo In the vosult, we ave satisficd that grounds v, 20, 2.2, 2.3, 2.5, 3.4

and 3.5 do correspond to the grounds of misconduct envisaged under
Article 53030 of the Treaty. fssue No. .1 does therefore succeed in part

and fail in part.
ISSUE NO. 5: Whether the Applicant is entitled to ihe remedies sought,

105. Having held as above, what are the remedics available to the
Applicant? We note chat in the Amended Reference she specifically
prayed for the following declarations and orders:

a. A declaration that the purported sitting of the Assembly on

November 2014 without the elected Speaker of the

. Assembly violated Articles 53 and 56 of the Treaty for the

Establishment of the East African Comumunity and the
Rules of Procedure of the Assembly.

b. A declaration that the said sitting and any subsequent
sittings not presided over by the elected Speaker and
actions of some members of FALA are ultra vires, illegal,
unlawful, procedurally wrong, null and void and of no legal
consequence.

c. A declaration that the Committee on legal, Rules and
Privileges was improperly constituted for the purpose of
this particular matter as majority of its members were also
accusers/petitioners/complainants and witnesses against
tire Applicant in this case and thus their participation in
Conmmnittee constituted a breach of the rules of natural

justice, specifically the rule against bias.
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A declaration that the proceedings of the Committee

.

h

.

violated the rufes of natural jusiice and its report is null
and void.

A declaration that the alleged grounds of misconduct listed
in the Motion were manifestly frivoious and constitute a
violation of Articles 53(3) of the Treaty.

A declaration that the ruling of the Speaker of 4" June zo14
and the ruling of the Court of 15" August 2014 disposed off
the impeachiment motion and whoever is aggrieved should
appeal to Court. An order quashing the actions of the East
African Legislative Assembly in removing the Applicant
from the office of the Speaker. '

A declaration that the removal of the Applicant from office
was ultra vires the Treaty, Rules of Procedures of the
Assembly and Rules of Natural Justice.

An award of General Damages for the embarrassment,
inconvenience, pain, mental anguish and her reputational
damage.

An award of aggravated and/or exemplary and punitive
damages for tite wanton conduct of the Members of the
East African Legisiative Assembly.

An award of special damages in forin of loss of earnings of a
salary of USD 6,760 per month and Housing Allowances of
USD 3,000 per month, plus other allowances and financial

benefits.
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Ie. interests on the swms awarded above from the date of the
removal of the Applicant from the office of the Speaker
until payment in full.

[. An Order of reinstatement of the Applicant, Rt. Hon.
Margaret Nantongo Zziwa to the office of the Speaker of
the East African Legislative Assembly.

m.A permanent injunction restraining and prohibiting the
Respondent and directing the FEast African Legislative
Assembly to refrain from considering « non-existing
impeachment Motion.

n. Any other reliefs and/or remedies that this Honourable
Court deems fit. ) ) ’

o. An Order that the Respondent shall pay ail the costs of this

Reference.

106, Regarding Prayers (a), (b), (¢} and (h), we have held that the

Assembly of 26" November 2014 was presided over by a Temporary
Speaker, an entity and office unknown to the Treaty and the Rules of
Procedure of the Assembly. The import of such an action is that the
sitting was unlawiul and we so declare. However, such an action was
also unlawful to the extent only that Article 56 of the Treaty and the
Rules were violated. We do not sce any violaiion of Article 53 in that

context and we so find.

107. Further to the above, we have also found that the Committee on

Legal, Rules and Privileges, in allowing Members of the Assembly
who initiated the Motion for removal of the Applicant to sit and
determine whether she should in fact be removed, violated the basic

rules of natural justice that an accuser cannot afso be the judge in
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proceedings against the avcused. We need not reiterate the facs rthat
any real or perceived bias on the part of the Committee invalidated
it proceedings.

108, On Prayer (d), having made a finding regarding the composition of
the Committee and its proceedings, it follows that its Repost,

whatever the merit thereof, was rendered invaiid and we so find,

109, Prayers (f) and (m} are in our considered view supertluous and have
in any event been overtaken by events. They are consequently

disallowed.

no. Prayers (g) and (1) seek orders quashing the actions of FALA and
reinstating the Applicant to the position of Speaker."We have
reflected on the import of granting such an order viz a viz the
mandate of this Court under Articles 23 and 27 of the Treaty. It is
the Court’s mandate thereunder to interpret and apply the Treaty
within the principles set out in Articles 6, 7 and 8 thereof. Cne of
the principles in Articie 6(d) is that of democracy and the rule of
law, which necessarily include the principle of separation of powers.
This Court should not, in the event, be seen to be directing EALA on
how it should conduct its business. 1t may declare EALA’s actions
to be in vielation of the Treaty upon which EALA can, within its
own mandate, proceed to ensure compliance with such a decision,

In the circumstances, we are unable to grant the said prayers.

i In Prayers (i), (), (k) and (1), special and general damages, as well as
interest thercon are sought. In support thereof, the Applicant has

relied on the following decisions:

T LTI G T
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114,

Lo Omuanyokol Akol Jobinson & Anor V. Attorney

General of Uganda, C AL No. 6 of 2012

. Ivamulemve David v Attorney General of Uganda,
C.A.No. 1oy of 2010,

Both decisions related to dismissal of an employee from service and
damages were awarded by the Ugandan Cowrts to the employees for
unlaswiul dismissal. The said decisions are, with respect, irrelevant to
the issue before us because the Applicant is and was not an emplovee
of FALA. She was elected by peers who also have the mandate under
Article 53 of the Treaty to remove her.

Further, it is our understanding that general damages are awarded to
a party as a matter of discretion and taking into account the
circumstances of each case. In the present Reference, we have found
the Applicant to have contravened Rule o(6) of the Assembly’s Rules
of Procedure, which action might have triggered other actions. some
patently untawful. She cannot, then, be seen to benefit from her role
in the procedural impasse that dogged the Assembly.

Even more fundamentally, given the interpretative jurisdiction of the
Couit as depicted in Articles 23 and 27 of the Treaty, the issuance of
declarations on Treaty compliance or the lack thereof has been
deemed to be sutticient remedy to parties. Further, we find no iegal

provision in this Court's Rutes of Procedure {or the award of damages

of the Republic of Kenva & Another EAC] Reference No. 12 of

2015.
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115.

116.

We now turn to the issue of costse This Court is guided by the
express provisions of Rule i of s Rules of Procedure. Tt reads:
Costs in any proceedings shall follow the event unless the

Court shall for good reasons otherwise order

In the case of Venant Masenge vs. Attorney General of Burundi
FAC] Ref. No. g of 2012, where the applicant therein won only one
(1) of the four (4) issues framed, this Court did award /2 costs. The
Applicant in this matter was successful in three (3) of the five (5)
issucs as framed. She did alse partially succeed on Issues 4 and 5
hereof. On the basis of the same precedent, the Applicant herein
would be entitled to 3/5 costs he;cof. On the ot.‘her hand, the
circumstances of that case are that the applicant therein did not
share the blame of the matters that were in issuc in that case, the

respondent having been solely responsible therefore.

uy7.In the instant case, as we have stated carlier herein, although not

specifically framed as an issue for determination, the Applicant
herein did also flout Rule ¢(6) of the Assembly’s Rules of Procedure
by presiding over a matter in her own cause. Quite possibly this
conduct on her part, as the steward of the Assembly, could have
triggered the unfortunate series of events that have been the subject
of this Reference. We do find that to constitute sufficient, judicious
reason for this Court to depart {rom the principle advanced in Rule 11
that costs follow the event. We do therefore decline to grant an

b it T

award of costs in this matter. —_— - e
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CONCLUSION

As we take feave of this Amended Reference, we are constrained Lo
observe that it did illuminate the vitality of respect for and
submission to the rule of law in the conduct of public affairs. To that
end, we deem it our duty to and do hereby propose that it is a basic
expectation that all holders of public office would discharge their
duties with respectful regard for designated processes; demonstrable
deference to legal propriety and due diligence, and a reasonable
disdain for impunity, partiality and bad faith.  The trampling
roughshod over designated legal processes and basic principles of
natural justice would certainly not, in our most considered view,
engender an  environment conducive to harmonised regional

integration in the EAC.

119. The Reference has also brought to the fore the need for FALA to

120,

REFERENCE No. 17 OF 2014

relook at its House and Committee procedural rules, and address
lacunas that could cause confusion in its legislative function.
In the final result, we do allow the Amended Reference in part with

the following Orders:

a. A declaration doth issue that the purported sitting of the
th . . -

Assembly on 26" November 2014 without the clected Speaker

of the Assembly violated Asticle 56 of the 'Treaty; was

unlawful, procedurally wrong and of no legal consequence,

b. A declaration doth issue that the Committee on Legal, Rules

and Privileges was improperly constituted for purposcs of the

Speaker’s removal and constituted a breach of the rules of
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naturai justice owing, to demonstrable bias, and accordingly

the report arising therefrom is null and void.

c. A declaration doth issue that grounds 1.1, 1.2, 2.1, 2.1, 2.3, 2.5,
3.4 and 3.5 do correspond to grounds of misconduct under

Article 53(3) of the Treaty.
d. Each Party to bear shall bear its own costs.
121. It is so ordered.

.- . . -
Dated, Signed and Delivered at Arusha this 3™ Fcbruary 2014.

| R MiAA gonne I__/ _____________ | .

Hon. Lady ]ustice Monica K. Mugenyi
PRINCIPAL JUDGE
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